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STATEMENT OF THE | SSUES

Whet her Respondent conmmtted five violations of the Yacht

and Ship Brokers' Act, including the foll ow ng counts:

on

1) failing

to have the license of each sal esperson in his enploy promnently

di splayed in his principal place of business;

2) failing to place

deposits received fromclients pursuant to transactions involving



yachts into a broker's trust account; 3) allowi ng a person
licensed only as a sal esperson to act as a broker and to use the
broker's nane to evade the provisions of the Yacht and Ship
Brokers' Act; 4) failing to deposit funds into the broker's trust
account within three working days of receipt of funds pursuant to
a purchase contract by a sal esperson |icensed under him 5)
all ow ng a sal esperson |icensed under himto carry out acts which
if coomtted by the broker would place himin violation of the
Yacht and Ship Brokers' Act and the rul es thereunder, such as
violating the Notary Public Law, failing to exercise due

prof essional care in the performance of brokerage services, and
maki ng substantial and intentional m srepresentations with
respect to transactions involving yachts, as alleged in the
Amended Notice to Show Cause, in violation of the Yacht and Ship
Brokers' Act, Chapter 326, Florida Statutes, and if so, what

penal ty shoul d be assessed.

PRELI M NARY STATEMENT

Petitioner filed an Anmended Notice to Show Cause, dated
June 25, 1997. In response to the Notice, Respondent denied the
al l egations and requested a formal hearing. This matter was
referred to the Division of Adm nistrative Hearings on a
Decenber 9, 1998, and was set for hearing.

At the formal hearing, Petitioner presented the testinony of
three witnesses: Jim Courchaine, investigator; Peter Butler,

Section Head for Ceneral Regulation (which adm nisters the Yacht



and Ship Brokers' Act) of the Division; Edward Hall, an expert in
t he managenent of yacht broker's offices; and Christopher June,
an individual who purchased a yacht from Respondent. Petitioner
presented a nunber of exhibits which were introduced into
evidence. At the request of Petitioner, official recognition was
taken of Chapter 326, Florida Statutes, and Rule 61B-60, Florida
Adm ni strative Code. Respondent testified on his own behal f and
i ntroduced two exhibits in evidence.

A Transcript of the proceeding was filed on May 5, 1999. At
the request of the parties, the tinme for filing post-hearing
subm ssions was set for 20 days following the filing of the
Transcript. Petitioner filed its Proposed Recommended Order on
May 25, 1999. Respondent has not filed proposals as of the date
of this order.

FI NDI NGS OF FACT

1. Petitioner is the agency of the State of Florida charged
with the responsibility to adm nister and enforce the Florida
Yacht and Ship Brokers' Act, Chapter 326, Florida Statutes. The
pur pose of the Yacht and Ship Brokers' Act is to protect the
consuner.

2. A yacht broker is an individual who, in expectation of
conpensation, sells used boats in excess of 32-feet in length for
other persons. In order to obtain a license to act as a yacht
broker, an individual nust submt an application, undergo a

background check for noral character, submt a surety bond, and



denonstrate to the Division that he has a trust account to place
funds received in pending yacht transactions.

3. Before being able to independently perform yacht
brokering services as a yacht broker, an individual nust spend
two consecutive years as a yacht sal esperson in a nentorship
wor ki ng under a broker.

4. At all times relevant to this action, Respondent held a
license with Petitioner to operate as a yacht broker. Respondent
continues to be licensed as a yacht broker.

5. In late 1995 and early 1996, Respondent operated his
yacht brokerage business, Geg and Associates, fromtwo
| ocations. H's main office was | ocated in Rockl edge, Florida,
and a branch office was |located in Sarasota, Florida. No brokers
were present at the Sarasota | ocation.

6. Respondent operated the Sarasota branch office fromhis
main office in Rockledge, Florida. He never visited the Sarasota
branch office. Respondent viewed his relationship to the
Sarasota branch office as an "escrow agent." Bullock, a
sal esman, had conpl ete autonony to run the Sarasota branch
of fice. Respondent nmet Bullock only once, and he never net any
of the other sal esnen who operated out of the branch office.

7. Respondent had only a conm ssion arrangenent with
Bul | ock. Respondent sent checks for all comm ssions to Bull ock,
who deposited themin Bullock's conpany, Friar Tuck, Inc's.,

Barnett Bank business account. Respondent allowed Bullock to



hire the other salesnmen, to determ ne a comm ssion arrangenent
with the other salesnen, and to di sburse conm ssions to the other
sal esnmen. Respondent did not know the comm ssion arrangenent
with nost of the salesnen in the branch office.

8. On April 16, 1996, Respondent was interviewed in his
of fi ce about sonme conplaints that had been received concerning
the operation of his Sarasota branch office. Anmong the sal esnen
wor ki ng under Respondent's broker's license in his Rockl edge
office at that tinme were Darrell Lawson and Mark Sal mul |l er.
Respondent did not have the licenses of either of these two
sal esnen displayed. Both nen were |listed as active enpl oyees by
Respondent .

9. At all tines relevant to this proceedi ng, Respondent
mai nt ai ned a broker's trust account, entitled Geg and
Associ ates, d/b/a Yacht Brokerage USA, in the Rockl edge branch of
t he Barnett Bank.

10. At all times relevant to this proceedi ng, Chester
Bul | ock, a yacht sal esperson working for Respondent in
Respondent's Sarasota branch office, maintained a business
checki ng account entitled Friar Tuck, Inc., d/b/a Yachtmasters,
in a Sarasota branch of the Barnett Bank. Bullock was |isted as
presi dent of the conpany and was identified as a signatory on the
account. This was not a proper broker's trust account, as
Bul | ock, being a yacht sal esman, could not have established such

an account.



11. In July 1995, Chester Bullock and Jeff Whbb, sal esnen
in the Sarasota branch office, took an offer and received a
$1, 000. 00 deposit from David and Cynthia Cislo, on a 1979 34-foot
Marine Trade Trawl er. Respondent's sal esnen did not deliver the
deposit to Respondent's trust account within three days of its
receipt. The funds were deposited in Bullock's business checking
account at the Sarasota branch of the Barnett Bank. Sonetine
| ater, the noney was redeposited in Respondent's trust account.

12. Bullock notarized the vessel bill of sale at the tine
of the closing, and received a conmm ssion on the sale.

13. I n Novenber 1995, Bullock took an offer and received a
$5, 350. 00 deposit froma Louisiana client, Charles Cosgrove, on a
1964 38-foot Chris-Craft Commander yacht. Respondent's sal esman
did not deliver the deposit to Respondent's trust account within
three days of its receipt.

14. On Novenber 27, 1995, Bullock and Jeff Wbber,
Respondent' s sal espeopl e, acted as listing broker and
sal esperson, respectively, on the | ease-purchase of the 1964
38-foot Christ Craft Commander by Cosgrove. Respondent never
signed the brokerage sales record, which is the cl osing statenent
given to the | ease-purchaser, Cosgrove, and was never identified
as broker of record on any of the sales docunents. |Instead, the
pur chase-sal e agreenent lists Bullock as the broker, and the
closing statenment lists Bullock as the broker. Bullock acted as

the notary public for the | ease-purchase agreenent.



15. In January 1996, Bullock and Harol d Rai nes, yacht
sal esnen in the Sarasota branch office, took an offer and
received a $1, 700. 00 deposit froma client, Mchael HIl, on a
1973, 53-foot Huckins yacht. The letterhead of the draft
purchase and sal es agreenent, which stated "Yachtnmasters” and a
phone nunber for the Sarasota area, further indicated that Hll's
of fer was nmade through yacht sal esnen at the Sarasota branch
of fice. Respondent's salesnen did not deliver the $1, 700. 00
deposit to Respondent's trust account within three days of its
recei pt. Instead of delivering the $1, 700.00 deposit to
Respondent for deposit in Respondent's Rockl edge broker's trust
account, the check was delivered to Friar Tuck, Inc's., Sarasota
account. Hill's deposit, which was supposed to be held in a
trust account, intermngled wth the other business funds of
Bul | ock' s account.

16. Hill requested and received an oral extension from

Bul l ock on his closing date to purchase the yacht. About a nonth

|ater, Bullock notified H Il that the yacht was sold to another
party. It was only after H Il threatened to sue Respondent, the
responsi bl e broker, and after H Il filed a conplaint with
Petitioner that Respondent refunded H Il his deposit.

17. The Yacht and Ship Brokers' Act does not permt
i censed sal espeople to performcertain acts. It requires the
enpl oyi ng broker to do them An enploying broker, a broker who

holds the |license of his sal esperson, nmust nake all trust account



deposits and withdrawal s of nonies involved in a transaction
brokered by the sal esman. An enpl oying broker is required to
supervi se the yacht transactions brokered by his sal espeople and
to sign closing statenents, which item ze all charges and credits
of the transaction for the client.

18. Respondent mnim zed his own involvenent in his
Sarasota branch office and permtted his sal esman, Bullock, to
operate it. This enabled Bullock to sign as the broker a closing
statenent of the sale of a yacht, which is an action that should
have been perforned only by a broker.

19. During the sane tinme period that Respondent granted
Bul | ock autonony to supervise the Sarasota branch office, Bullock
oper ated anot her business fromthe sane | ocation, Sarasota Mrine
and Mai ntenance Services, which did boat surveys and cl eaned
boats. Bullock was the president of Sarasota Marine and
Mai nt enance Servi ces.

20. In early 1996, Wttman, a Col orado resident at that
time, tel ephoned Bull ock about the 1988, 34-foot Wellcraft
Grandsport in the magazi ne advertisenent placed by Bull ock.
Bul | ock sent Wttman a vi deotape of the yacht. After review ng
the videotape, Wttman did not think that it was the sanme yacht
advertised in the magazine. Bullock admtted that the yacht in
t he vi deotape was not the sanme yacht advertised in the magazi ne,
but clainmed that it was a sister ship. Based upon Bullock's

assurances that the sister yacht was in good condition and the



results of a survey done by Bullock's conpany stating that the
yacht was in good condition, Wttman purchased the yacht.

21. Bullock acted as both the |isting broker and the
selling broker in the sale of the 1988, 34-foot Wellcraft
G andsport yacht to Boyd Wttnman, the purchaser. Notw thstandng
the fact that he was representing the seller, Bullock did not
obtain the witten consent of Wttnman, the purchaser.

22. Wttman wanted a registered surveyor to do a survey of
the condition of the yacht, because Wttman |ived out-of-state
and wanted to avoid spending noney to fly to Florida to inspect
it. Bullock arranged for his own conpany, Sarasota Marine and
Mai nt enance Services, to performthe survey. The survey was
si gned by Ernest Shaffer, who was identified as a Certified
Marine Surveyor and Consultant with the Society of Accredited
Marine Surveyors, the National Association of Marine Surveyors,
and the National Marine Investigators. Ernest Shaffer was
sonmeone that Bullock hired to wash boats. He was not a certified
surveyor, as he was held to be.

23. Wen the yacht was delivered to Wttman in Col orado, he
was shocked by the poor condition of the yacht. The interior,
the cockpit, the exterior, the bilge, and the nmufflers were all
in poor condition. Wttman was expecting a yacht that he coul d
take sonmeone out on a lake with, and it was not in good enough
condi tion.

24. Wttman had to pay anot her $15,000 to $20,000 to repair



the yacht to inprove it to good condition. Repairs included
replacing all of the interior of the cabin, replacing the port
W ndshield, putting new nufflers in, fixing a transm ssion | eak,
fixing the air-conditioning, rebuilding the water punps so that
t he engi nes cool ed properly, and replacing the dry-rot wood on
the main deck on the cockpit. |In sum Wttman purchased the
yacht for $38,000, spent another $15,000 to $20,000 in repairs,
and eventually sold it for $37, 000.

25. Bullock also quoted to Wttman a fee for shipping the
yacht from Florida to Colorado for $1,500. Wttman thought the
price was reasonable. Wen the yacht was finally shipped, it
cost Wttman approxi mately $3, 800, which he paid, because he had
al ready bought the yacht and had to finish the transaction.

26. Bullock acted as both the |isting broker and the
selling broker in the sale of a 1973, 34-foot Nautiline yacht to
Ernest C. Shaffer, the purchaser. Bullock arranged for his
conpany, Sarasota Marine and Mii ntenance Services, to performthe
survey. The survey was signed by Ted WIIlianms, who was
identified as a Certified Marine Surveyor and Consultant with the
Soci ety of Accredited Marine Surveyors (SAMS), the National
Associ ation of Marine Surveyors (NAMS), and the National Marine
| nvesti gators.

27. Neither Bullock, Ernest Shaffer, nor Ted WIllians, his
enpl oyees who signed the surveys of the yachts described above,

was certified wwth NAMS or SAMS, two marine surveys accreditation
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associ ati ons.

28. In the case of a 1973, 53-foot Huckins yacht, Bull ock
tried to sell the boat three tinmes and took three sinultaneous
contacts on the sanme vessel. He took a contract from M chael
Hill, a prospective purchaser, extended the closing date for Hil
to March 6, 1996, and simultaneously had contracts for the sane
boat with the prospective purchasers Sam Bankester and Steven
Kenneal |y, with the cl osing dates of February 29, 1996, and
March 2, 1996, respectively. Utimtely, Steven Kenneally
purchased the yacht. The terns of the contracts did not provide
for sinmultaneous contracts on the same vessel.

29. The prospective purchaser who did not conme up wth the
money first lost out on the opportunity to purchase the yacht.
In addition, the Hlls, the prospective purchasers, had a
difficult tinme obtaining their earnest noney back from Bul | ock.

30. In January of 1996, Rai nes, Respondent's sal esnman,
showed Chris June, a North Carolina resident, a 1970, 42-foot
Troj an Sea Voyager yacht nanmed "Fantasia." June |liked the 42-
foot Trojan Sea Voyager and entered into a contract to purchase
it through Rai nes and Bull ock. Bullock recommended a surveyor,
John Poneroy, in St. Petersburg, Florida, to conplete the survey.
Ponmeroy was, in fact, not certified with NAVMS or SAMS.

31. Bullock told June that the boat was in very good
condition and that it was a great value. During the survey, June

noticed that wood on the yacht was separating in the bow, and
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asked Bul | ock and Pomeroy about it. They explained that this was
"wet/dry expansion" which occurs in yachts that sit for a | ong
time and can easily be fixed with sonme screws and caul ki ng.

"Wt/ dry expansi on" causes wood in wooden yachts to start
separating, according to Bullock and Poneroy, due to the wet wood
bel ow the waterline and the dry wood above the waterline. The
survey di scl osed no substantial problens with the yacht.

32. Relying on the statenents of Bullock and Poneroy, June
purchased the "Fantasia" for $22,000, with noney | oaned to him by
a relative. A nonth after purchasing his yacht, June was
informed that his boat was sinking while noored at the dock.

June had to hire a marine recovery conpany to recover the yacht,
just before it was about to go conpletely under water

33. The yacht took on water in an area near the stern that
was not well checked-out, where a basketball-sized wad of putty
hol di ng the corner together cane | oose.

34. As the estimate to repair the boat was nore than three
times what the boat was worth, June sold it to a sal vage yard for
$2,500. However, the salvage yard defaulted on that paynent.

35. June has been neking accel erated paynents on his |oan,

and has the | oan down to approximately $19,000. He nmade a claim

12



agai nst Respondent's surety bond and settled the action for a
smal | amount fromthe bondi ng conpany.

36. Respondent attended two all-day workshops hosted by the
Petitioner's Section of General Regulation, which cover in detai
how to display a license, to display trust accounts, to display
broker's duties and responsibilities, and to display branch
of fices. Respondent was exposed to the statutes and rul es which
wer e vi ol at ed.

37. Respondent took a cavalier attitude towards foll ow ng
the requirenents of the Act.

38. On February 15, 1996, Petitioner entered a Final O der
agai nst Respondent in Docket No. YS95397, inposing a fine of
$1,500 for Respondent's violation of the Act. Respondent used
the nane "Yachtmasters" for his Sarasota branch office w thout
having a license issued in that name in violation of Florida |Iaw.

39. In the case DBPR v. Chester C. Bull ock, Docket

No. YS97172 (Decenmber 11, 1998), the Petitioner charged Chester
Bul | ock, a registered salesman, with five violations:

Charge 1 - The Respondent acted as a broker
when he was |icensed only as a sal esman.

Charge 2 - The Respondent made substanti al
and intentional msrepresentations with
respect to transactions involving yachts upon
whi ch peopl e have reli ed.

Charge 3 - The Respondent viol ated other | aws
governing transactions involving yachts,
specifically, he violated Chapter 117,
Florida Statutes, by notarizing signatures on
docunents in which he had a financi al

i nterest.
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40.

civil penalty of $45,000 in that case and had his yacht

Charge 4 - The Respondent failed to

i mredi ately deliver deposits received from
clients for the purchase of yachts to the
br oker under whom he was |icensed as a

sal esman.

Charge 5 - The Respondent failed to exercise
due professional care in the performance of
br oker age services, such as recomrendi ng his
own conpany as a surveyor to a client and
representing it as being an accredited
surveyor conpany, when it was not.

Bul | ock was found guilty on all charges and assessed a

sal esperson's |icense revoked.

41.

cl ear and convi nci ng evi dence.

The Petitioner has proven each of the violations by

conduct is not credible.

42.

jurisdiction over the parties and subject nmatter of this

proceedi ng, pursuant to Sections 120.569 and 120.57(1),

St at ut es.

43.

prosecute this matter

St at ut es.

44.

CONCLUSI ONS OF LAW

The Division of Adm nistrative Hearings has

Respondent' s expl anations for his

Fl ori da

Petitioner is charged with the responsibility to

Petitioner has the burden of proof as to the

pursuant to Section 326.006, Florida

al l egations contained in the Arended Notice to Show Cause.

Bal i no v.

Department of Health and Rehabilitative Services, 348

So. 2d 349 (Fla. 11st DCA 1977).

14

Since the revocation of |icense



proceedi ngs are penal in nature, State ex rel. Vining v. Florida

Real Estate Comm ssion, 281 So. 2d 487 (Fla. 1973), the

Petitioner bears the burden of proving, by clear and convincing
evi dence, each count as alleged in the Anrended Noti ce.

Depart nent of Banki ng and Fi nance v. Osborne Stein & Co., 670

So. 2d 932 (Fla. 1996.)

45. In Count 1, Respondent is charged with failing to have
the license of each sal esperson in his enploy promnently
di splayed in his principal place of business.

46. Section 326.004(14)(a), Florida Statutes, provides in
pertinent part:

Each license nust be prom nently displayed in
the office of the broker.

47. Based upon Respondent's failure to have the |licenses of
his sal esnen, Darrell Lawson and Mark Sal mul | er di spl ayed, he has
viol ated Section 326.004(14)(a), Florida Statutes. Respondent's
excuses, that he only had a tenporary |license on M. Lawson and
that M. Salnmuller was inactive in the business, did not obviate
the need for displaying the Iicenses. Respondent had them
Iicensed as active sal esnen.

48. In Count 2, Respondent is charged with failing to place
deposits received fromclients pursuant to transactions involving
yachts into a broker's trust account.

49. Section 326.005(1), Florida Statutes, provides:

A broker shall place any funds received

pursuant to a transaction into a trust
account in a savings and | oan associ ati on,
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bank, trust conpany, or other financial
institution located in this state having a
net worth in excess of $5 mllion until he or
she di sburses such funds. A separate record
shal | be maintained of all such noneys

recei ved and the disposition thereof.

50. Based upon the facts discussed in paragraphs 11, 13,
and 15, Respondent failed to place deposits received fromclients
into a broker's trust account in violation of this section.

51. In Count 3, Respondent is charged with allowi ng a
person |licensed only as a sal esperson to act as a broker and to
use the broker's nane to evade the provisions of the Yacht and
Shi p Brokers' Act (ACT).

52. Section 326.006(2)(e)7, Florida Statutes, provides:

The division may suspend or revoke the
Iicense of a broker or sal esperson who:

* * %

7. Allows an unlicensed person to use his
or her nane to evade the provisions of the
Yacht and Ship Brokers' Act.
53. Based upon the facts discussed in paragraphs 6, 7, 10,
17, 18, and 19, Respondent allowed Charles Bull ock, who was only
a salesman, to operate as a broker and evade the provisions of
the act in violation of this section.
54. In Count 4, Respondent is charged with failing to
deposit funds into the broker's trust account within three
wor ki ng days of receipt of funds pursuant to a purchase contract

by a sal esperson |icensed under him

55. Rule 61B-60.006(3), Florida Adm nistrative Code (1990),

16



provides in pertinent part:
Wthin 3 working days of receipt of funds
pursuant to a purchase contract, all funds
received by a broker or salesman in
connection with the sale, exchange, or
purchase of a yacht shall be deposited in the
broker's trust account and shall be deposited
in the broker's trust account and shal
remain in the account until the funds are
di sbursed pursuant to the provisions of the
contract or controlling statute.

56. Based upon Respondent's failure to see to it that the
earnest noney paid by HIl, Cosgrove, and the C sl os, be
deposited into Respondent's trust account within three days of
recei pt of it, Respondent has violated Rul e 61B-60. 006(3),

Fl orida Adm nistrative Code. Cosgrove's yacht transaction, which
was a | ease-purchase agreenent, is a transaction al so covered by
t he Act because the agreenment contains an offer to purchase. An
offer to purchase is a covered transacti on pursuant to Section
326.002(1), Florida Statutes, which includes a person who offers
to buy a yacht for another person in the definition of broker.

57. In Count 5, Respondent is charged with allowi ng a
sal esperson |icensed under himto carry out acts which if
commtted by the broker would place himin violation of the Act
and the rules thereunder, such as violating the Notaries Public
Law, failing to exercise due professional care in the performance
of brokerage services, and making substantial and intentional
m srepresentations wth respect to transactions involving yachts.

58. Rule 61B-60.009(1) and (2), Florida Adm nistrative Code

(1992), provides:
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(1) A licensee shall not know ngly

m srepresent facts, shall have an affirmative
duty to informthe division of any changes in
status or of any know edge of any facts which
may adversely affect the licensee's fitness
for licensure, shall undertake to perform
only those brokerage services which he can
reasonably expect to conplete with

pr of essi onal conpetence, shall exercise due
prof essional care in the performance of

br oker age services, and shall not permt
others to carry out on his or her behalf,
either wwth or w thout conpensation, acts
which, if carried out by the |Iicensee, would
place himin violation of sections 326.001

t hrough 326. 006, Florida Statutes or chapter
61B- 60, Florida Adm nistrative Code.

18



(2) A broker shall be deened responsi bl e by
the division for the actions of all sal esnen
who perform brokerage functions under his
supervi sion and control.

59. Section 326.006(2)(e)(8), Florida Statutes, provides:

The division may suspend or revoke the
i cense of a broker or sal esperson who:

8. Violates any | aw governing the
transactions invol ving a yacht, including any
provision relating to the collection of
paynment of sales or use taxes.

60. Section 117.05(6)(e), Florida Statutes, provides:

A notary public may not notarize a signature
on a docunent if:

(e) The notary public has a financi al
interest in or is a party to the underlying
transaction; provided, however, a notary
public who is an enpl oyee may notarize a
signature for his or her enployer and this
enpl oynent is not a financial interest in the
transaction nor is he or she a party to the
transacti on under this subsection unless he
or she receives a benefit other than salary
and any fee for services authorized by | aw
For purposes of this paragraph a notary
public who is an attorney does not have a
financial interest in and is not a party to
t he underlying transaction evidenced by a
notari zed docunent if he or she notarizes a
signature on that docunent for a client for
whom he or she serves as an attorney of
record and the attorney has no interest in

t he docunent other than a fee paid to himor
her for legal services and any fee authorized
by law for services as a notary public.

61. Since Respondent's sal esman, Bull ock, had a financi al
interest in the Cosgrove yacht transaction, the C slo yacht
transaction, and the Wttman yacht transaction, and Bul |l ock

notari zed docunents necessary for the sale, Bullock violated
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Section 326.006(2)(e)(8), Florida Statutes, which prohibits a
broker or salesman to violate any | aw governing the sal e of
yachts including Section 117.05(6)(e), Florida Statutes, of the
Notary Public | aw.

62. Rule 61B-60.009(1), Florida Adm nistrative Code (1992),
provi des:

A licensee shall not know ngly m srepresent
facts, shall have an affirmative duty to
informthe division of any changes in status
or of any know edge of any facts which may
adversely affect the licensee's fitness for
licensure, shall undertake to performonly

t hose brokerage services which he can
reasonably expect to conplete with

pr of essi onal conpetence, shall exercise due
prof essional care in the performance of

br oker age services, and shall not permt
others to carry out on his or her behalf,
either wwth or w thout conpensation, acts
which, if carried out by the |Iicensee, would
place himin violation of sections 326.001

t hrough 326. 006, Florida Statutes or chapter
61B- 60, Florida Adm nistrative Code.

63. Section 326.006(2)(e)4, Florida Statutes, provides:

The division may suspend or revoke the
Iicense of a broker or sal esperson who:

4. Acts for both the buyer and seller in a

transaction involving a yacht w thout the

knowl edge and witten consent of both

parties.

64. Chester Bullock violated Rule 61B-60.009(1), Florida

Adm ni strative Code, which requires that a |icensee exercise due
prof essional care in the performance of brokerage services.
Bul l ock failed to exercise due professional care by using his own

conpany to survey yachts for Wttman and Shaffer, his clients.
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In addition, he falsely stated that his conpany used accredited
surveyors. Bullock acted as an agent of both the seller and
purchaser in Wttman's yacht transaction w thout obtaining the
witten consent of both of the parties. Finally, Bullock
obt ai ned nore than one contract on the sane vessel in the Hll
yacht transaction. This was not permtted under the terns of the
contracts.

65. Section 326.006(2)(e)l, Florida Statutes, provides:

The division may suspend or revoke the
i cense of a broker or sal esperson who:

1. Makes a substantial and intentional

m srepresentation, with respect to a
transaction involving a yacht, upon which any
person has relied.

66. Based upon the m srepresentations of Bullock in
Wttman's and June's yacht transactions, Bullock violated Section
326.006(2) (e) 1.

67. As Respondent has permtted Bullock to carry out the
acts of violating the Notary Public Law, failing to exercise due
prof essional care, acting for both the buyer and seller of a
transaction without the witten consent of both, and making
substantial and intentional msrepresentations in yacht
transacti ons, Respondent has violated Rule 61B-60.009(1) and (2),
Fl ori da Adm nistrative Code, which prohibits himfrompermtting
others to carry out acts that if done by Respondent woul d pl ace

himin violation of the Act.

68. Section 326.006(2)(d)4, Florida Statutes, provides:
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The division may inpose a civil penalty

agai nst a broker or sal esperson or any of his
or her assignees or agents, or against an
unlicensed person or any of his or her

assi gnees or agents, for any violation of
this chapter or a rule adopted under this
chapter. A penalty may be inposed for each
day of continuing violation, but in no event
may the penalty for any of fense exceed

$10, 000.

69. Rule 61B-60.010, Florida Adm nistrative Code (1992),
provi des guidelines for determning civil penalties. The nature
of Respondent's violation is a factor to be considered in the
penalty guidelines. Rule 61B-60.010(2)(i), Florida
Adm nistrative Code. Al of the five charges agai nst Respondent
i nvol ve Respondent's failure to follow rules and act in ways that
protect consunmers. Respondent has not only acted in ways that
j eopardi ze consuner protection, but has caused actual consuner
harm by alnost requiring the Hills to litigate prior to returning
their $1, 700 deposit; by allowi ng his sal esnman to nake
m srepresentations which resulted in Wttman's purchasing a yacht
t hat needed $15, 000-%$20,000 in repairs; and by allowi ng his
sal esman to make m srepresentations to Chris June which resulted
in June's purchasing a yacht for $20,000 that now in a sal vage
yard. These are aggravating factors.

70. A penalty factor in Rule 61B-60.010(2)(f), Florida
Adm ni strative Code, applicable in this case is whether
Respondent's conduct was intentional. Based upon the Findings of

Fact, it is apparent that Respondent's violations were
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intentional. This also is an aggravating factor.

71. Another penalty guideline applicable in this case is
whet her Respondent knew or shoul d have known that the m sfeasance
constituted a violation of Chapter 326, Florida Statutes, or its
rules. Rule 61B-60.010(2)(g), Florida Adm nistrative Code
(1992). Respondent's descriptions of his duties as an escrow
agent, corroborated by the statenents of Bullock, indicate an
abdi cation of supervisory responsibility. Respondent shoul d have
known that his |ack of supervision and control of the office
woul d result in violations of the Act for which he is
responsible. This is an aggravating factor.

72. Based upon the evidence descri bed above on counts 2
through 5, it is this type of situation that the maxi nmum ci vi
penal ties and revocation of Respondent's license is designed for.

RECOMVENDATI ON

Based upon the foregoi ng Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Division of Florida Land Sal es,
Condom ni uns and Mobile Homes enter a final order which:

1. Finds Respondent guilty of the charges set forth in
Counts 1, 2, 3, 4 and 5 of the Anended Notice to Show Cause.

2. Respondent's broker's license is hereby revoked.

3. The Division inpose a civil penalty of $40,500, which is
$500 for Count 1 and $10, 000 each for Count 2, 3, 4,

and 5.
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4. The Respondent shall imredi ately cease and desist from
any violations of Chapter 326, Florida Statutes, and the

adm ni strative rules promnul gated thereunder
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DONE AND ENTERED this 18th day of June, 1999, in

Tal | ahassee,

Leon County, Florida.

COPI ES FURNI SHED

WIliam gl o,

Esquire

Departnent of Busi ness

and Prof essional Regul ation
1940 North Monroe Street
Fl orida 32399-1007

Tal | ahassee,

G egory Linneneyer
613 Rockl edge Drive

Rockl edge, Fl

orida 32955

Philip Now ck, Director
Division of Florida Land Sal es,
Condom ni uns, Mbbil e Hones
Departnent of Business and
Pr of essi onal Regul ati on
1940 North Monroe Street

Tal | ahassee,

Wl iam Wodyard, General

Florida 32399

Departnent of Busi ness and
Pr of essi onal Regul ati on
1940 North Monroe Street

Tal | ahassee,

Florida 32399

DANIEL M KI LBRI DE

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 18th day of June, 1999.

Counse

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
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days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll
issue the final order in this case.
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